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In the Court of Chancery, G-eorgia. 

THE UNION BRANCH RAILROAD COMPANY, PLAINTIFF IN ERROR, VS. THE 
EAST TENNESSEE AND GEORGIA RAILROAD COMPANY, DEFENDANTS. 

1. A plea which sets forth the character and terms of an act of the legislature, 
granting a franchise, and material to the defendant's case, which act is alluded 
to in the bill only as " a pretended legislative grant," performs the proper office 
of a plea, by bringing forward matter not distinctly appearing in the bill, and 
which displaces the equity. 

2. Advantage cannot be taken of non-user or misuser of an act of incorporation in 
any collateral action. 

3. Upon trial of the question as to the right of way in the East Tennessee and 
Georgia Railroad Company over the route upon which they have constructed their 
road in Georgia, as against the claim of the Union Branch Railroad to the same ; 
Held, that the former company takes no legal aid from the resolutions of our 
legislature, passed in the year 1837, offering to secure similar privileges to those 
enjoyed by the Western and Atlantic Railroad in our State, to any road in the 
State of Tennessee seeking to connect therewith ; provided, that the latter State 
would grant the privilege of extending that road to the Tennessee River. 

4. In the year 1840, the Legislature of Georgia incorporated the Cross Plains and 
Red Clay Railroad, reserving the right to repeal the act of incorporation. In 
1847, an Act was passed granting the right of way over the same route to others. 
In 1849, the legislature by act recognized the privileges granted to said company 
by the Act of 1840, changed the name to Union Branch Railroad, and repealed 
the clause in the Act of 1840, reserving the right to repeal that Act ; Held, that 
the Act of 1849 could not affect the rights which had been acquired under the 
Act of 1847, because that Act repealed the Act of 1840, so far as the right of 
way was concerned. 

5. The Act of 1847, to which reference is made, repeals the Act of 1840, because 
the legislature reserved the right to repeal that Act, and because the Act of 1847 
is directly repugnant to the Act of 1840, as to this grant of the right of way. 

6. The Act of 1840 provides, that in the event of its repeal, the appointment of 
persons who shall " fix the value" of the work, investments and improvements of 
the company may be made either by the repealing Act or by the Governor, and 
the stockholders. 

7. An act of incorporation, in which the legislature have reserved the right of 
repeal, may be repealed by implication, upon the principle that every affirmative 
statute is a repeal by implication of a precedent affirmative statute, so far as it 
is contrary thereto. 

8. The prohibition in the 10th section of the 1st article of the Constitution of the 
United States to the effect that no State without the consent of Congress, " shall 
enter into any agreement or compact with another State, or with a foreign power," 
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is political in its character, and has no reference to a mere matter of contract, or 
to the grant of a franchise which in nowise conflicts with the powers delegated 
to the General Government by the States. 

9. A corporation can have no legal existence out of the sovereignty by which it is 
created ; but its existence, as a person capable of contracting may be recognized 
in another State, and as such, it may be there contracted with. 

In Equity, from Murray Superior Court — Decided by Judge 
John H. Lumpkin, April Term, 1853. 

The following is the Bill of Exceptions, which sets forth the facts 
in this case. The assignment of error as to the decision of the 
court in sustaining the plea and dismissing the bill only was relied 
on before this court. 

Q-eorgia, Whitfield County: 

Be it remembered that on the fifteenth day of April, in the year 
of our Lord 1853, during the regular term of the Superior Court 
of said county, his honor, John H. Lumpkin, one of the judges of 
the Superior Court of said State, presiding — the cause of the Union 
Branch Railroad, complainant vs. the East Tennessee and Georgia 
Railroad Company, Thomas H. Calloway, William Grant, Simeon 
D. Reynolds, and Jonathan N. Cate, defendants, then and there 
pending on the equity side of said court, being a bill for discovery, 
relief and injunction, came on to be heard ; on a motion for an in- 
junction, the appointment of a receiver, and a plea in bar to the 
complainant's bill of complaint ; in which bill of complaint it is 
amongst other things alleged that the Legislature of Georgia, at 
its session in the year of our Lord 1840, incorporated the com- 
plainant by the name and style of the Cross Plains and Red Clay 
Branch Railroad Company of Georgia, for the purpose of com- 
pleting fifteen miles of Railroad within the limits of Georgia, com- 
mencing at a place then known by the name of and called Cross 
Plains, but now known as the town or the city of Dalton, and 
extending thence to and terminating on the line of the State of 
Tennessee, at a place called Red Clay. The said bill of complaint 
further alleged the rights of the said complainant under the char- 
ter, that it was a contract irrevocable and unalterable, save at the 



